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CURRENT TOPICS 


Recorder and Inventor 

For versatility it would be difficult to improve on 
the achievements of Captain EDWARD TERRELL of the 
R.N.V.R., who, apart from his work at the Admiralty, is a 
barrister and Recorder of Newbury. As most people now 
know, he is the inventor of the new rocket-propelled bomb 
which has already been in successful use on the massive 
concrete of the E-boat pens at Ymuiden. Captain TERRELL, 
who was called to the Bar by Gray’s Inn in 1924, is the author 
of ‘“‘ The Law of Running-Down Cases,’’ which has reached a 
second <dition. In addition to his legak attainments, 
Captain TERRELL, like his father, the late Mr. THomas 
TERRELL, K.C., the authority on patent law, has a scientific 
‘bent, and, before the war, he had invented a number of useful 
inventions, one of which was designed to effect economy in 
the use of razor blades and potatoes at the same time. The 
part he played in thinking out smoke elimination methods 
for convoys and devising plastic armour for ships had already 
brought him distinction in his war work, and his latest 
invention has considerably enhanced his fame. 


Rent Control Report 

OF all the recommendations of the Inter-departmental 
Committee on Rent Control, which has just issued its report, 
that which will most readily meet with the approval of lawyers 
is the proposed consolidation of the enactments known 
generally as the Rent Restrictions Acts. This course, as the 
report states, was recommended by the Salisbury Committee 
of 1920, the Marley Committee of 1930 and the Ridley 
Committee of 1937. The present report could not be more 
emphatic on this point. ‘‘ In our opinion,” it states, “ it is 
urgently necessary that the present chaos of overlapping 
statutes should be replaced by a single comprehensive Act in 
which the whole law relating to rent control should be clearly 
set out and we recommend accordingly . . . If this recom- 
mendation is not accepted, we should have no confidence in 
putting forward the rest of this report.’’ A subsidiary 
proposal which will also be generally approved is that an 
officialexplanatory memorandum dealing with rent restrictions 
law should be issued by the Ministry of Health and Department 
of Health for Scotland. There is ample and successful 
precedent for this in the Clothing Quiz and the official hand- 
book on income tax for wage-earners. Again, reflection will 
satisfy most professional persons with experience of landlord 
and tenant problems that the committee is right in rejecting 
the suggestion that the gross or rateable value should be 
taken as the basis for fixing rents, if only for the reason that, 
as the committee point out, the Rating and Valuation Act, 
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1925, has not brought about the uniformity in rating assess- 
ments that it was intended to achieve. Another important 
proposal, which has already found some measure of approval 
in practice, is that under which landlords who have let houses 
which they themselves occupied on 1st September, 1939, and 
which they now require for their own occupation, should be 
entitled to obtain possession as of right, the court having 
power to suspend the operation of the order for not more 
than three months. County court judges who hold that 
there are few greater hardships than for an owner-occupier 
who has let his house because of the war not to be able to 
return will support this recommendation. The committee 
recommend that the court should have power to suspend the 
operation of the order for a period not exceeding three months 
if such a course appears to be just. A similar right, it is 
stated, should be conferred on a tenant who has sub-let the 
whole or part of his house but has kept in force the tenancy 
granted him by the head landlord. The committee recom- 
mend that every local authority should keep a register 
recording the rent actually being treated by the landlord and 
tenant as the current contractual rent at a particular date, 
which the committee suggest should be the date of their 
report. Landlords should be required to furnish the local 
authority with a statement of the rents being paid in respect 
of any controlled houses belonging to them, and the local 
authority should then notify the tenant that the rent will be 
entered in the register if he does not object that it is incorrect. 
If the tenant objects, the local authority should determine 
the correct rent to be registered. The rent should then be 
registered and remain the rent payable until it is legally 
altered. The register should be open to public inspection and 
the landlord or tenant entitled, on payment of a small fee, to 
obtain an extract of the entry relating to his house.. The 
committee recommend that the cost incurred by the locai 
authority in establishing and maintaining the register should 
be reimbursed by the Exchequer. 


Rent Tribunals 

THE most controversial of the Rushcliffe Committee's 
recommendations is that relating to rent tribunals. Briefly, 
it is proposed that these tribunals should be lay bodies, but 
should be able to employ qualified experts and should be 
appointed by the Minister of Health and the Secretary of 
State for Scotland. Each tribunal should consist of a whole- 
time paid chairman, devoting his whole time to the work, and 
two or four part-time members. The expenses of the tribunal 
should be met by the Exchequer. The tribunal should, on 
application, decide what is a fair rent for furnished or 
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unfurnished lettings having regard to all the circumstances, 
including the situation of the premises, the accommodation, 
amenities, furniture or services to which the tenant is entitled, 
the expenditure necessarily entailed on the parties under the 
terms of the tenancy agreement and the general level of rents 
of comparable houses in the district which are kept in good 
repair. In the case of a sub-tenancy, the tribunal should take 
into account the rent payable by the sub-lessor, the amount 
of the accommodation and any additional wear and tear due 
to the sub-letting. The number of tribunals required will be 
for the Ministers concerned to decide, but the committee 
estimate that about 200 may be necessary for England and 
Wales and 30 for Scotland. The report states: ‘‘ We trust 
that tribunals will inspire confidence in the public and that 
their proceedings will be conducted in an informal atmosphere 
so that the parties will not feel it necessary to incur the expense 
of professional assistance in presenting their cases.’’ No fees, 
it is said, should be charged, nor costs awarded. The 
committee do not think it practicable to aim at uniformity of 
rent ievels throughout the country, but neighbouring tribunals 
should confer so as to avoid undue discrepancies in levels. It 
seems from this that the committee itself has pointed to the 
defect which will prevent the efficiency of such tribunals. If 
the only provision for uniformity is that neighbouring 
tribunals should confer, the decisions of the tribunals will 
show even less uniformity than those of the magistrates’ 
courts, which have the dual guidance of the Home Office and 
the Magistrates’ Association. Where so many matters have 
to be taken into, account and two conflicting views on the 
inference to be drawn from them have to be put forward, the 
fairest and best way of ascertaining the truth and thereby 
attaining uniformity is by means of the accepted method of a 
hearing of both sides adequately represented before a tribunal 
with experience of ascertaining the truth in such a hearing. 
It is submitted that the registrars of county courts, who have 
ample experience of rent apportionments under the Rent Acts, 
already provide the ideal rent tribunal, and without any 
such cost to the Exchequer as is envisaged by the report, and, 
for that matter, without serious cost to the parties, as the 
rule of no costs in hardship cases proves. In that class of 
case the county court is still the poor man’s court, and not 
very substantial modifications of the rules could make it more 
completely so. There can be little doubt, however, that the 
committee’s proposal will obtain substantial support. As an 
example, Lord Justice MACKINNON’s statement in open court 
on 20th April deserves quoting : “‘ I notice in to-day’s papers 
the report of a committee which has been struggling with 
these Acts, and I welcome the suggestion that the whole 
administration of the Acts should be taken away from us.” 


Metropolitan Police Magistrates 


In a “Current Topic” in last week’s issue reference was 
made to an answer given by the Lorp CHANCELLOR in the 
House of Lords relating to the appointment of returning 
members of the Forces as justices of the peace. An equally 
urgent matter concerning appointments to the Bench has been 
raised by Mr. CoLIn CLAYTON in a letter to The Times of 
19th April asking that, in future appointments of metropolitan 
magistrates, it should be remembered that s. 3 of the 
Metropolitan Police Courts Act, 1839, requires that each 
person appointed “ shall have practised as a barrister during 
at least seven years then last past.”” It may be, Mr. CLAYTON 
continued, that hitherto this statutory requirement has not 
always been strictly observed ; but the matter would appear 
to deserve the attention of Parliament in case the provision 
in question should operate unfairly on possible candidates for 
appointment who have been absent on war service. The 
provision that a paid magistrate should be suitably qualified 
to act by reason of his experience is salutary, and, it is 
submitted, should not be generally repealed. It is further 
submitted that it is deplorable if in fact it has not always been 
strictly observed. The case of the returning serviceman, 
however, deserves to be put on a special footing with regard 
to these, as with regard to other appointments. 
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Statutory Rules and Orders 

Tue Official Report of the House of Commons Debates for 
10th April contains an interesting list of the number of 
Statutory Rules and Orders issued by each of the various 
departments of State for every year since 1939. The highest 
total for the period of the war was reached by the Board of 
Trade, which issued 1,983 orders. The Ministry of Food is a 
close second with 1,833 orders, and some distance behind 
there follows the Ministry of Transport with 1,439 orders. 
His Majesty in Council produced 1,169 orders, and the Home 
Office 909. The Ministry of Supply follows with 726 orders. 
The Ministry of Health produced 702 orders. The Ministry of 
Fuel and Power was responsible for 484 orders, the Treasury 
407, the Ministry of Labour and National Service 220, the 
Secretary of State for Scotland 234, and the Lord Chancellor’s 
Department 178. These figures were given in reply to a 
question by Sir A. MAITLAND on 10th April. Many different 
inferences can be drawn from the above figures, which do not 
exhaust the 11,902 orders issued during the war. We prefer 
not to draw any inferences, and print them merely as a matter 
of general interest to lawyers. 


Larceny of Coffins 


THE Scots Law Times for 7th April, 1945, contains the report 
of a case (Dewar v. H.M. Advocate) which obtained some 
publicity last year on account of the gruesome character of 
the crime alleged by the prosecution, but which also raises 
some unusually interesting questions relating to the law of 
larceny. The case was an appeal under the Criminal Appeal 
(Scotland) Act, 1926, and it was heard on 17th November, 
1944, by the High Court of Justiciary. The appellant, 
secretary and manager of a crematorium, had been found 
guilty of stealing a large number of coffin-lids delivered to him 
for the purpose of destruction with the bodies they covered. 
Passages from Lorp MoncrieFF’s judgment indicate the 
arguments put forward for the appellant and the manner in 
which the court dealt with them. It had been argued that 
the body and coffin delivered at a crematorium for cremation 
became, on arrival at the crematorium, or even at some 
antecedent stage which was not exactly specified, ‘‘ as insus- 
ceptible of claims of property as is a body which has finally 
and conclusively been interred.” ‘‘In my _ view,’ said 
Lorp Moncrieff, “ a body that has been consigned for burial 
ceases to be subject to theft only when interment is complete 
. . . I think that the proper parallel (in the case of cremation) 
would be that theft should be regarded as having ceased to 
be practicable once the body has been enclosed in the furnace.” 
For this, and for other reasons based on the facts, the appear 
was dismissed. The English law is quite clear that there can 
ordinarily be no property in a corpse (R. v. Haynes, 12 Co. Rep. 
113; Handyside’s Case, 2 East P.C. 652, and R. v. Sharpe 
(1857), 5 W.R. 318. There may, however, be property in a 
corpse which is being preserved for scientific or other reasons, 
according to the Australian case of Spence v. Doodeward 
(1908), 6 Austr. Com. L.R. 406. As to property in coffins in 
private vaults of public churches, it was held in 1843, in 
R. v. Garlick (1 Cox C.C. 52), that it vests in the churchwardens 
and overseers of the parish or township to which the church 
belongs. The new Scottish case sheds further light on an 
interesting and little-known subject. 


The World Court 


THE legal shape of the future international organisation for 
securing world peace has been discussed by a conference of 
jurists of the United Nations opened on 9th April by 
Mr. SteTTINIUs, the United States Secretary of State, at 
Washington. Among the delegates from thirty nations was 
a former judge of the Hague Court, Dr. WANG CHUNG-HUI, 
who made a speech emphasising that delegates were not 
breaking new ground, but were gathered together to improve 
on a system that had been in existence for a quarter of a 
century, and had made a valuable contribution to the peaceful 
settlement of international disputes. Sir MICHAEL MYERS, 
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Chief Justice of New Zealand, told delegates that the nations 
were at the parting of the ways leading either forward to 
peace and security or back to barbarism. Mr. STETTINIUS 
referred to the history of the old court and the Dumbarton 
Oaks proposal that the statute of an international court be 
made part of the charter of whatever international organisation 
was formed. He said that it was scarcely possible to envisage 
the establishment of an organisation for peace without an 
international judicial body. All will agree that criticising 
the work of past international tribunals because they were 
unable in the prevailing circumstances to accomplish what 
it is hoped to accomplish in the future is not only to forget 
what we owe to the past, but also to endanger our security 
for the future. Quite apart from the Conventions which 
mitigated the horrors of war and which have, in spite of 
horrible exceptions, been obeyed by many belligerents, the 
Hague Permanent Court of Arbitration delivered forty-six 
judgments, orders and opinions between 1922 and 1932. In 
the wider sphere of non-justifiable disputes, the League settled 
a large number of serious international conflicts in those 
years. There can be few greater services to future peace than 
that of emphasising, as Dr. Wang Chung-hui and others did 
at Washington, not only the failures but also the successes 
of the past. 


Reinstatement in the U.S.A. 

THE legislative action taken by the United States of 
America to re-employ and readjust the rights of ex-service 
personnel during the future period of reconstruction deserves 
some study in this country, where the problems are, though 
not identical, analogous. A useful summary of the steps 
already taken is contained in an article by Major JoNas in 
the February issue of the North Carolina Law Review. The 
Selective Training and Service Act of 1940 seeks to achieve a 
similar object to our own Reinstatement in Civil Employment 
Act, 1944. In the States a Personnel Division has been 
established and is rendering aid both in replacement of 
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veterans in their former jobs apd in securing new positions for 
returning veterans. The Arision works through local 
Selective Service Boards. In the Office of War Mobilisation 
there is functioning a Re-training and Re-employment Policy 
Board, and in each State there is a State Veterans’ Service 
Committee. One of the provisions of the Act which has its 
analogous provisions in the English law is that which requires 
the veteran to be entitled to his former position without any 
loss of seniority, status and pay. English lawyers will under- 
stand the practical difficulties raised by this very necessary 
provision, but it is mitigated by the equally difficult (from the 
juristic point of view) but necessary provision that the 
employer is not required to reinstate the veteran if the 
employers’ circumstances have so changed as to make it 
unreasonable or impossible to do so. The English provisions 
seem to be more specific on this point (see ss. 1 (1) (b) ands. 5 
of the Reinstatement in Civil Employment Act, 1944). The 
Servicemen’s Readjustment Act, 1944, authorises the appro- 
priation of 500 million dollars for the construction of additional 
hospital facilities, and it also contains educational clauses pro- 
viding funds, grants and an educational organisation to assist 
rehabilitation of those whose education has been prevented 
or interrupted. There is also a system of government loans 
and guarantees for the purchase or construction of homes, 
farms and business properties. Finally, there is an organisa- 
tion for the provision of employment, and readjustment 
allowances are provided for unemployed veterans. 


Recent Decision 

In Beard vy. Beard, on 17th April (The Times, 18th April), 
Hopson, J., held, following the decision of BARNARD, J., in 
Ainley v. Ainley, 61 T.L.R. 201, and refusing to follow the 
decision of PILCHER, J., in Higgins v. Higgins and Bannister 
(1943) P. 58, that desertion for a period of less than the three 
years’ minimum period of desertion required by statute as a 
ground for divorce was not such a matrimonial offence as 
could revive condoned adultery. 


RECOGNITION OF CHANGES OF NATIONALITY 


(CONTRIBUTED) 


THE case of The King v. The Home Secretary, ex parte L. and 
Another |1945) 1 K.B. 7, has raised some interesting questions 
of nationality law and of the law of State succession. 

A motion for a writ of habeas corpus by two internees who 
were at one time Austrian nationals and who were Jews 
according to the conception of the term by German law 
was refused by the court. The applicants based their motion 
on the ground that, though having acquired German nationality 
in consequence of the annexation of Austria by Germany 
in March, 1938, and a subsequent German decree of 3rd July, 
1938, which conferred German nationality on former Austrian 
nationals, they had been deprived of this nationality by a 
German decree of 25th November, 1941. They were detained 
at Port-of-Spain in Trinidad in 1941 on their voyage from 
France to South America, and have since been interned in 
this country. They contended that the order for their 
detention was unlawful, as they had ceased to be alien enemies. 

The applicants were interned by an order of detention 
by the Home Secretary, made under the prerogative of the 
Crown to detain alien enemies during war. The question 
arose, therefore, whether the applicants were to be deemed 
to be German nationals at common law. 

Two questions appear to be relevant :— 

(1) Has the annexation of Austria by Germany been 
recognised by this country, and have the applicants 
consequently acquired German nationality ? 

(2) If this is to be answered in the affirmative, is the 
deprivation of their German nationality by a German 
decree made during war to be recognised as having legal 
effects in this country ? 

As to the first question, it was conceded that the applicants 
were enemy aliens at the outbreak of the war, and the court 
did not go into the matter. It was assumed that the 


applicants became German nationals in consequence of a 
German decree of 3rd July, 1938, the effect of which was 
recognised by H.M. Government. This decree, a logical 
consequence of the incorporation of Austria into Germany, 
provides in art. 1: ‘‘ The hitherto existing Austrian Federal 
citizenship and the Member State citizenship ceases to exist.”’ 
According to art. 8, the decree should come into force on and 
from 13th March, 1938. Though not declaring it explicitly, 
the wording implies that persons coming under the decree 
acquired German nationality with retroactive effect as from 
the date of the annexation, i.e., 13th March, 1938. 

The question of the enemy alien-quality of the applicants 
appears to be a question oflaw. What was probably admitted 
would seem to be the fact that the incorporation of Austria 
into Germany was recognised by H.M. Government, and that 
the German decree of 3rd July, 1938, has therefore legal 
effects in this country. It is not stated whether a statement 
by the Foreign Office has been obtained as to the facts of the 
recognition, and it may therefore be permitted to say a few 
words on this point. 

The incorporation of Austria by Germany was undoubtedly 
an act of annexation, although it was disguised as a voluntary 
merger by the enactment of concerted and congruous laws of 
Germany and Austria ‘“‘ Concerning the Re-Union of Austria 
with the German Reich” after occupation had taken place, 
as it was effected by occupation by German armed forces after 
the rejection of several ultimata (cf. ‘‘ Survey of International 
Affairs,” 1938, pp. 689-700 ; Garner ‘‘American Journal of 
International Law, ”’ vol. XXXII, pp. 421-423). Owing to the 
lack of armed resistance, conquest was turned immediately into 
subjugation by annexation. 

The annexation was recognised by H.M. Government at that 
time. (Statement by the Foreign Secretary, Lord Halifax, in 








194 THE SOLICITORS’ 


the House of Lords, on 16th March, 1938: H. L. Deb., vol. 108, 
pp. 179, 181.) Whether this mmtst be considered as de facto or 
de jure recognition very much depends on what is meant by 
these terms. Their connotation is highly disputed in the 
theory of international law. In general, de facto recognition is 
considered to be provisional and not binding, while de jure 
recognition is definitive and irrevocable (cf. Oppenheim, 
“International Law,”’ 5th ed., vol. I, p. 136; Resolution of 
the Institute of International Law, 1936, art 11, Am. Journal 
XXX, Suppl. p. 186). There is a tendency to conceive the 
distinction as a diplomatic rather than a legal one (Brierly, 
‘“ The Law of Nations,”’ 2nd ed., p. 110) and the view that the 
two forms do not differ much as to their legal consequences 
is supported by decisions of English Courts (cf. Briggs, Am. 
Journal XXXIII, pp. 689-699; the “ Arantzazu Mendi”’ 
{1939} A.C. 256). It has been suggested to distinguish 
instead between political and legal recognition (cf. Kelsen, 
Am. Journal, XXXV, pp. 605-6017). According to 
another rather striking view, the expressions are elliptical 
and in truth mean recognition of a situation as complying 
de jure or de facto with the conditions required by inter- 
national law before it can produce its normal international 
consequences (McNair, Law Quarterly Review, 1941, p. 66). 

Austrian assets were handed over to Germany, but since 
the outbreak of the war statements were made by members of 
H.M. Government which make it clear that H.M. Government 
do not consider the recognition of the situation created in 
Austria as binding. Thus, e.g., the Foreign Secretary, 
Mr. Eden, declared on 9th September, 1942, in the House of 
Commons: ‘‘] must make it plain that H.M. Government do 
not regard themselves as being bound by any change effected 
in Austria in and since 1938.”” (H.C. Deb., vol. 383, p. 124.) 

On 1st November, 1943, a joint declaration by the Govern- 
ments of the United Kingdom, the U.S.A. and the U.S.S.R. 
was published in Moscow, which in its reference to Austria 
says: “ They (i.e., the Governments of the U.K., the U.S.A. 
and the U.S.S.R.) regard the annexation imposed upon 
Austria by Germany’s penetration of 15th March, 1938, as 
null and void.’’ Read in the context of the whole declaration 
this must, in spite of its legal wording, probably be under- 
stood as a statement of the policy which these Governments 
intend to follow with regard to Austria, and not as a retro- 
active revocation of the recognition granted by any of the 
Governments concerned. It is worth mentioning, however, 
that subsequent to the declaration, the Home Secretary 
instructed the police that ‘‘ any alien, now registered as 
German, who can furnish the police with whom he is 
registered, with satisfactory evidence that he possessed 
Austrian citizenship when Germany annexed Austria may, 
on application, be registered as Austrian.” (The Home 
Secretary, Mr. Morrison, in the House of Commons on 16th 
December, 1943). (H.C. Deb., vol. 395, p. 1677.) 

In the reported facts of the decision it is said that the 
applicants left Austria for France in 1938, but it is not clear 
whether they still resided in Austria on the date of her 
annexation or on 3rd July, 1938. This fact is relevant, as the 
jurisdiction of the annexing State to impose its nationality 
on subjects of the subjugated State, who, at the date of the 
change of sovereignty, resided outside its territory, is 
questionable. In the last decades both practice and legal 
writers appear to be inclined to the view that such subjects 
as have left the territory before the annexation do not ipso 
facto acquire the new nationality (Oppenheim, of. cit. I, 
p. 452; Dicey, “ Conflict of Laws,” 5th ed., p. 160). 

This rule was upheld by an American court in regard to 
an Austrian who had left Austria before the annexation. 
(U.S. Court of Appeal for the 2nd Circuit in U.S. ex rel. 
Paul Schwarzkopf v. Uhl, District Director of Immigration, 
18th August, 1943 (1943), 137 F. (2d) No. 7; cf. Borchard, 
Am. Journal XX XVII, pp. 634-640.) 

The question whether the applicants had lost their former 
Austrian nationality was, of course, relevant for the decision 
in this case. This country is not at war with Austria, but 
Austrian nationals are deemed to be enemy aliens for 
the purpose of the Aliens Order. Whether they are to be 
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considered to be enemy aliens at common law has so far not 
been the subject of a judicial decision. 

In the case under discussion, however, the court, on the 
admission that the applicants were German nationals when 
war broke out, proceeded to examine what was the effect, 
if any, of the German decree of 1941. The applicants, being 
Jews within the meaning of German law, had acquired 
German nationality (‘‘ Staatsangehoerigkeit ’’) by the decree 
of 3rd July, 1938. They had not become Reich citizens 
(‘‘ Reichsbuerger ”’), since the Reich Citizenship Law of 
15th September, 1935 (one of the so-called Nuremberg Laws), 
enacting that Jews though German subjects or nationals 
cannot be Reich citizens, had previously been introduced in 
Austria by a German decree of 27th May, 1938. A decree 
made under the Reich Citizenship Law (11th Ordinance 
under the Reich Citizenship Law, of 25th November, 1941) 
provided in art. 1: ‘‘ A Jew who has his ordinary residence 
abroad cannot be a German national. Ordinary residence 
abroad exists when a Jew is resident abroad in circumstances 
which make it clear that he is not residing there merely 
temporarily.’’ According to art. 2 a Jew who, on the date 
of the entry into force of this Ordinance, has his ordinary 
residence abroad, loses German nationality on that date. 
According to art. 3 the property of persons to whom the 
ordinance applies is forfeit to the Reich. 

The court came to the conclusion that the loss of nationality 
effected by this decree and relied upon by the applicants as 
entitling them to their application, could not be recognised by 
the courts of this country. The court seems to have hereby 
accepted thearguments of the respondent. A statement made 
by the Home Secretary, Mr. Morrison, in the House of Com- 
mons on 30th July, 1942, reads: ‘‘ The German Ordinance 
referred to purports to deprive of German nationality any 
person who is a Jew as defined by German law and is residing 
abroad in circumstances which make it clear that he is not 
staying abroad merely temporarily. While persons who can 
be identified as coming within the terms of the Ordinance 
may, under German law, lose their German nationality, it 
would, in the view of H.M. Government, be contrary to public 
policy to recognise the power of an enemy State by its legisla- 
tion in time of war to relieve persons who were its nationals 
at the outbreak of war from any disabilities, liabilities or 
restrictions imposed by our law on aliens of enemy 
nationality ’’ (H.C. Deb., vol. 382, pp. 707-8). 

In his reasoning Viscount Caldecote, C.J., referred to a 
dictum by Wills, J., in Rex v. Lynch [1903] 1 K.B. 444 (at 
p. 459), to Rex v. Knockaloe Camp Commandant [{1918) 
87 L.J. (K.B. 46), and to Liebmann’s case [1916] K.B. 268. 
The issue in the first case was whether the defendant, a 
British subject, who had been naturalised in an enemy 
country during war, could be indicted for high treason by 
acts committed subsequent to his naturalisation. Stating 
that the facts in the present case were the converse of the facts 
in the Lynch case, his lordship held that it illustrates the 
necessity for caution in treating of changes of nationality. 
But, apart from being the converse, there lies a difference 
from the former case in the fact that Lynch had himself 
attempted to free himself from his duties as a British subject 
by his naturalisation in an enemy State, while the applicants 
in the case under discussion had been deprived of their 
nationality by the State itself. In enacting the decree, 
Germany herself had discharged the persons coming under 
it from any obligations towards her and had renounced 
the right to prosecute such persons for high treason if 
they should take up arms against her and should fall into 
her hands. 

With regard to Liebmann’s case, it has been said by a 
distinguished writer that the reasoning in this case is obscure 
(Sir Arnold D. McNair, ‘‘Legal Effects of War,” 2nd ed., 
p. 59). Liebmann, who had been refused exemption from 
internment by the Home Secretary, had applied for a writ 
of habeas corpus, claiming that he had obtained his discharge 
from German nationality. While Bailhache, L.J., based his 
judgment on the acceptance of the respondent’s preliminary 
objection that the applicant—being in the same position as a 
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prisoner of war—was not entitled to the writ (at p. 275), 
Low, J., came to the same result on the ground that the 
applicant was an enemy alien as he had not become entirely 
divested of the rights belonging to a natural-born German 
(at p. 277). 

In Weber’s case {1916} 1 K.B. 280; 1 A.C. 421, which was 
not quoted by the court in the present case, a writ of habeas 
corpus was refused, on appeal, by the House of Lords on the 
ground that the applicant had failed to prove that he had so 
completely divested himself of German nationality that he 
could be treated, for the purpose of the application, as though 
he no longer remained a German citizen; he was in a 
privileged position with regard to his re-naturalisation and 
would have been liable to be called up for military service had 
he returned to Germany. 

In further commenting on Liebmann’s case, Sir Arnold 
says that, at first sight, the reasoning underlying the judgment 
(that an interned person is, by reason of his internment, ipso 
facto disentitled to the writ) looks uncommonly like a petitio 
principit. 
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Both the learned judges in Liebmann’s case felt, however, 
bound to reaffirm in most solemn words the right of a British 
subject and of a friendly alien to seek the protection of the 
courts by a writ of habeas corpus if his liberty should be 
imperilled, a remedy which is only denied to an interned 
alien enemy by reason of the overriding importance of the 
safety of the realm (at pp. 275, 276, 279). 

Read in conjunction with Weber’s case, it seems, therefore, 
right to assume that an order of detention made under the 
Royal prerogative is unlawful if it can be shown that the 
detained person is not an ‘‘ enemy alien ’’ and can be success- 
fully challenged in court by a writ of habeas corpus. (cf. H. J. 
Feist, Mod. Law Review, vol. V, pp. 51-53). 

Sir Arnold expresses some doubt whether deprivation 
of nationality by the German laws of 1933 and 1938 (and, 
it may be inferred, 1941) involves not only a loss of nationality 
but also loss of the other relevant rights of a natural-born 
German subject, the persistence of which was decisive in 
Weber’s and Liebmann’s cases (op. cit., p. 32). 

(To be concluded). 


A CONVEYANCER’S DIARY 


DISCRETIONARY TRUSTS 


In Re Johnston |1894| 3 Ch. 204, the testator directed that 
£1,200 should be “ invested for the benefit and advantage 
of my eldest son James on his attaining the age of twenty-one 
years, or as soon thereafter as practicable, such sum to be 
applied for his professional or other advancement at the 
discretion and judgment of my trustee.’’ He gave further 
directions for the setting aside of £1,000 for each of his younger 
sons at their respective majorities, with substantially identical 
words as to the discretion of his trustee. When the two eldest 
sons attained their respective majorities, proceedings were 
taken to ascertain whether their sums of £1,200 and £1,000 
belonged to them absolutely. In his judgment, Stirling, J., 
observed that he was sure that the testator had had excellent 
reasons for intending to confer this discretion, and that he had 
evidently been justified by events, the sons having both 
created incumbrances on their interests. But he pointed out 
that no one but the legatees were to take any interest in these 
sums of £1,200 and £1,000: there was no gift over and no 
discretion to apply the whole or part for the legatees’ benefit. 
No one else having an interest, the case fell within the doctrine 
that “a testator is not to be allowed to fetter the mode of 
enjoyment of persons absolutely entitled to a fund.” 

On the other hand, in Re Coleman, 39 Ch. D. 443, the 
beneficiary in question was not the sole person entitled to the 
fund. The testator directed that after his wife’s death his 
trustees should apply the income of his estate “‘ in such manner 
as they shall deem most expedient until the youngest of my 
said children attains the age of twenty-one years, and on his 
or her attaining that age then I direct my said trustees to 
distribute the whole of my said estate between my said 
children . . . equally.”” The widow being dead, two of the 
testator’s children had attained twenty-one, but there were 
two others of less than that age. The trustees had been 
dividing the annual income into quarters and paying one 
quarter to each of the adult children direct. The eldest son 
sold his whole interest in the testator’s estate to one, Henry, 
who gave due notice to the trustees of the assignment. The 
trustees were advised not to make any payments in respect of 
the eldest son without the opinion of the court : they con- 
tinued to deal with three-quarters of the income as before, 
but kept the other quarter in hand. Henry then applied 
for a declaration that the eldest son had an interest in the 
income which passed by the assignment. The Court of Appeal 
decided that no child of the testator was entitled as of right 
to a share in the income before the date of distribution, since 
the trustees had a discretion to apply the income for the 
maintenance of the children as they should think best. Thus 
the trustees could give any one child a nominal yearly sum 
(or probably even nothing at all). If once they did in fact 
“ pay or deliver money or goods to him, or appropriate money 


or goods to be paid or delivered to him, the money or goods 
would pass by the assignment ’”’ to Henry. But not every 
benefit conferred by the trustees on the eldest son would so 
pass: thus, “if his trustees were to pay an hotel keeper to 
give him a dinner he would get nothing but the right to eat 
a dinner, and that is not property which could pass by assign- 
ment or bankruptcy.”” Re Coleman was thus the opposite 
of Re Johnston. In the latter, each child was given £1,000 
(or £1,200) absolutely, subject only to a purported discretion 
as to the mode of enjoyment ; in the former each child had 
only a contingent interest in corpus, depending on his attaining 
twenty-one, and a right to such of the intermediate income as 
the trustees chose to allot to him. 

The position in Re Coleman would have been very different, 
however, if all the persons entitled to income had been sue 
juris, for they could then jointly have called for the payment 
of the whole income to their order. Thus, in Re Smith {1928} 
Ch. 915, the testator gave part of his estate to his trustees on 
trust during the life of a Mrs. Aspinall to pay the whole or 
such part as they should think fit of the income or capital 
thereof for the maintenance or support of Mrs. Aspinall, or, 
as to the income but not the capital, for the maintenance, 
education, support or benefit of her children. Any surplus 
income during twenty-one years after the testator’s death 
was to be accumulated and added to capital. Beyond the 
twenty-one years, surplus income was to be applied as if 
Mrs. Aspinall were dead, and on her death the fund was 
to go to her children who attained twenty-one, equally. She 
had three children and was past the age of child-bearing. 
All her children had attained twenty-one, and one had died. 
In these circumstances, Mrs. Aspinall, her two children, and 
the representatives of the third child, made an assignment, 
by way of mortgage, of all the interests which Mrs. Aspinall 
and her three children took in any event. The trustee of 
the will applied to the court for the determination of the 
question whether he was bound to pay the whole of the 
income to the mortgagee until redemption of the mortgage, 
or whether he might pay any of it for Mrs. Aspinall’s support. 
Romer, J., stated that, in his view, the applicable principle 
was that ‘“‘ where there is a trust under which trustees have 
a discretion as to applying the whole or part of a fund to or for 
the benefit of a particular person, that particular person 
cannot come to the trustees and demand the fund ; for the 
whole fund has not been given to him, but only so much as 
the trustees think fit to let him have. But when the trustees 
have no discretion as to the amount of the fund to be applied, 
the fact that the trustees have a discretion as to the method 
by which the whole of the fund shall be applied for the benefit 
of a particular person does not permit that particular person 
from coming and saying: ‘ Hand over the fund to me.’” 
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The position could be no different where trustees have a 
discretion whether to apply the whole or only part of the fund 
to one person and all the rest to another ; if those two persons 
come and say: “‘ Hand over the fund to us,” the trustees 
must do so. There are many cases in which it is impossible 
for all the actual or possible beneficiaries thus to combine ; 
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there are usually possible interests outstanding in infants or 
unborn persons, who cannot act. But once there are no 
interests unaccounted for, the trustees must do the unanimous 
will of their beneficiaries, all being sui juris, notwithstanding 
that there may be a discretionary trust or a trust for 
accumulation. 


LANDLORD AND TENANT NOTEBOOK 


LICENSED VICTUALLER’S COVENANT BROKEN BY ASSIGNEE 


Tue doctrine of covenants running with the land is profusely 
illustrated in most text-books by reference to two long lists of 
decisions in which particular covenants have been held to run 
or not torun with the land, as the case may be. It is, perhaps, 
noticeable that these decisions grow less and less frequent, 
and very few date from the present century. This may be 
the result of improved draftsmanship, or it may be due to the 
fact that the principles have been well settled and illustrated. 
Leases of licensed premises supplied a large number of the 
instructive examples, and the most recent addition to the 
lists, Lewin v. American and Colonial Distributors, Ltd. (1945), 
61 T.L.R. 314 (C.A.), arose out of a lease of this kind. 

It was, perhaps, not typical of its kind. Granted in 1942 
by the plaintiff's predecessor in title to the defendant com- 
pany’s predecessor in title (the company then guaranteeing 
performance of the lessee’s covenants), it contained a number 
of provisions which showed that the carrying on of the 
business of licensed victuallers was contemplated by both 
parties, and (according to the judgment) in fact restricted 
the lessee to that business. A lessee’s covenant which followed 
those provisions was devoted to the exclusion of a named 
individual, one S.R.S. There were four sub-clauses, by two 
of which the lessee covenanted that S.R.S. should not have 
any financial interest or be concerned in the conduct of the 
business of the guarantors, the subsequent defendants ; by 
the third he covenanted that S.R.S. should not be in any way 
concerned in the conduct of the business carried on on the 
premises ; by the fourth, that S.R.S. should not become an 
assignee or sub-lessee of the premises or any part thereof. 
A forfeiture clause covering breaches of covenants followed. 
Early in January, 1943, the lessee assigned the term to the 
defendant company, the lessors consenting ; later that year 
they conveyed the fee simple to the plaintiff, subject to and 
with the benefit of the lease. In the same year a number of 
breaches of the covenant, some more and some less flagrant, 
occurred, and the plaintiff sought a declaration that the lease 
had been forfeited. The defendants did not dispute that the 
covenant had been broken, but set up that it was collateral 
and therefore not binding on assignees of the term. 

At first instance, Vaisey, J., selected five authorities from 
the list of decisions illustrating covenants running with the 
land when rejecting the defendant’s contention. The first 
and fifth of these did not concern licensed premises, the other 
three did. The first was Tatem v. Chaplin (1793), 2 Hy. BI. 
133, in which it was held that a covenant to reside on demised 
premises touched and concerned the thing demised: the 
learned judge considered that the same must apply to a 
covenant not to reside on them, and observed that this 
decision was referred to in Fleetwood v. Hull (1889), 23 O.B.D. 
35, in which it was held that a covenant to conduct the 
business of a public-house in such proper and orderly manner 
as to afford no ground or pretext whereby the licence might 
be suspended, etc., or be in danger of being suspended, etc., 
ran with the land. Then there was the great “ tied house ”’ 
case of Clegg v. Hands {1890)] 44 Ch. D. 503 (C.A.), with 
Cotton, L.J.’s very pertinent “‘ It is a contract relating to the 
way in which the business at a particular house is to be carried 
on—therefore it is a contract relating to the public-house, 
just as much, in my opinion, as a contract as to the mode in 
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which the cultivation of a particular bit of land is to be carried 
on relates to the land. It affects the value of the reversion, 
it affects the house, and in my opinion, it is a contract running 
with the land.”’ Next, an assignee of a lease was held bound 
by a covenant to buy wines from a named wholesaler, in 
White v. Southend Hotel Co., Ltd. {1897| 1 Ch. 767 (C.A.), 
in which the three earlier decisions just mentioned were cited ; 
and lastly, Vaisey, J., referred to Barnes v. City of London 
Real Property Co. {1918} 2 Ch. 18, in which assignees of the 
reversion (this time) to a block of flats were held to be bound 
by a covenant to employ a housekeeper. 

The learned judge held that he could not distinguish between 
those five cases and that before him. 

It might be, and possibly was, argued that a decision that a 
covenant to do something to or on land did not imply that 
a covenant to refrain from doing things to or on land was not 
purely collateral; it might be urged that the decision in 
Fleetwood v. Hull referred to was not authoritative, as the 
court went on to hold that the covenant had not been broken. 
But it would be difficult to get away from the reasoning of 
Cotton, L.J., in Clegg v. Hands, basing the proposition on the 
fact that the value of the reversion was affected ; and in an 
earlier part of his judgment Vaisey, J., had, in fact, virtually 
said that the object of the covenant, as he interpreted it, 
was the protection of the licence so that the goodwill might 
be maintained for the benefit of the lessor when the lease 
ended. 

Vaisey, J., dismissed as being “ perilously near a quibble ”’ 
an argument based on the suggestion that S.R.S. might be 
able to conduct the business without going on the property 
at all “‘ for, although it may be possible, it is very unlikely that 
a man would conduct or be concerned in conducting a business 
elsewhere than on the premises where it is carried on.”’ I do 
not think that there is any implication that acts not performed 
on premises cannot affect such premises, with the result that 
if they are made the subject-matter of covenants the covenants 
would not run with the land. Presumably the point was 
made in support of an argument suggesting that Thomas v. 
Hayward (1869), L.R. 4 Ex. 311, assisted the defendants’ 
case: the learned judge held that it was “‘ very different.” 
It was decided in Thomas v. Hayward that a lessor’s covenant 
not to build another public-house within a specified distance 
of the one demised did not bind his successor in title; the 
decision was approved in Dewar v. Goodman {1908} 1 K.B. 94 
(C.A.), and when referring to it, Re Hunter’s Lease ; Giles v. 
Hutchings |1942} Ch. 124, Uthwatt, J., cited Channell, B.'s 
terse statement : ‘‘ A covenant runs with the land only when 
it touches, that is, when its operation directly, and not merely 
collaterally, affects the thing demised.’’ But this does not, 
I submit, imply that acts performed on other premises cannot 
directly affect demised premises. In this connection it is, per- 
haps, significant, that when modern conveyancing legislation 
replaced the Statute 32 Hen. 8, c. 34, the expression “‘ having 
reference to the subject-matter of the lease ’’ superseded the 
expression “‘ touching and concerning the thing demised ”’ 
(Conveyancing Act, 1881, ss. 10, 11; L.P.A., 1925, ss. 141, 
142) : it was said to have “ much the same meaning,”’ but is, 
I submit, at least more apt in a case in which value plays a 
part. Clegg v. Hands, supra, was decided in 1890. 
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COMMON LAW COMMENTARY 


SLANDERS ON SOLICITORS AND FIRE-GUARDS 
To the general rule that slander, as opposed to libel, is not 
actionable without proof of damage there are four exceptions. 
Three of these seldom give rise to difficulty ; imputations of 
crime punishable by imprisonment, of unchastity in women 
and of affliction with certain diseases. But there are many 
fine distinctions and authorities on the fourth class ; words 
spoken of a person following a calling and spoken of him in 
that calling, which impute to him unfitness for or misconduct 
in that calling. 

In Hopwood v. Muirson (1945), 61 T.L.R. 312, a Lieut. F. 
offered the name of a solicitor as a referee to support his 
application for a tenancy of the defendant’s house. The 
solicitor had not come into the transaction professionally. 
On receipt of the reference the defendant said to Lieut. F. : 
“You have got one from that pimp Hopwood. It is quite 
worthless. His very calling as a solicitor makes him write 
whatever suits his clients best. Damn it, he would sue his 
grandmother for 7s. 6d.” 

The Court of Appeal held that the words were defamatory 
of the plaintiff but did not come within the fourth class of 
exceptions, and were therefore not actionable per se. Lord 
Goddard said: ‘‘ To impute generally dishonest or dis- 
honourable conduct to a professional man is certainly not 
enough. The only case which could ever have supported so 
wide a proposition is Lumby v. Allday (1831), 1 Cr. & J. 301, 
and the statement to that effect was criticised by Lord 
Haldane in Jones v. Jones [1916] 2 A.C., at p. 491. If the 
passage to which I have referred is to be supported at all, 
it can only be where the words are spoken of a trader and are 
such as would naturally reflect on his credit.”” And Lord 
Wrenbury, in Jones v. Jones, contrasted words spoken 
“touching a man in his trade”’ with those spoken of a 
solicitor. In the latter case the field of possible slanders is 
narrower and must be spoken of the plaintiff ‘“‘ in the matter 
of his profession.” 

The solicitor in giving the reference was not acting in a 
If he had been acting 
professionally the statement would have been a reflection 
on his professional honour in the conduct of professional 
business. But as it was, the slander was only a slander of 
him as a man. It was not enough that the words spoken 


have a tendency to injure him professionally (Doyley v. 
Roberts (1837) Bing. (N.c.), 835, at p. 840). 

The case was distinguished from De Stempel v. Dunkels 
(1937), 54 T.L.R. 289. It was there held that words about 
the plaintiff, imputing unfitness for his occupation, but spoken 
to his employer, were actionable per se. 

There are a number of cases, some of them very early, 
on the application of the law to solicitors and their forerunners. 

In Birchley’s Case (1585), 4 Co. Rep. 16a; 16 E.R. 894, 
it was held that the words: ‘‘ You are well known to be a 
corrupt man and to deal corruptly,’’ spoken of a sworn 
attorney, were actionable. The report says that the words 
were spoken to the plaintiff himself but does not say in whose 
presence, though it might have been in that of the plaintiff's 
employer. It is not clear that they were spoken of the 
plaintiff ‘in the matter of his profession.” 

To turn to a very different calling, in Cleghorn v. Sadler 
(1945), 61 T.L.R. 318, the defendant said to the plaintiff, 
who was entrusted with keys of houses by reason of her 
position as fire-guard : ‘‘ When you were entrusted with the 
keys . . . you used them for the purpose of prying into the 
rooms, cupboards and personal effects.”’ 

The plaintiff alleged that the words were used of her in 
respect of her office of a fire-watcher and touching her in 
that office. Croom-Johnson, J., held that fire-watching was 
a duty, not an office, having in mind that it was compulsorily 
imposed on all citizens. It was argued, and not disputed, 
that no one had power to remove a person from being a fire- 
watcher. The words could not, therefore, be actionable per se. 

The judge added a reference to the words of Goddard, 
L.J. (as he then was), in Parry v. Aluminium Corporation, Ltd. 
(1940), 162 L.T. Rep. 236: “‘... in slander cases the judge 
must rule if the submission is made that the words are not 
actionable without proof of special damage and no special 
damage is alleged.”’ He felt that Goddard, L.J., had not 
visualised such a case as the present, where all the evidence 
had to be heard in order to ascertain whether the plaintiff 
had an office at all, and added: “I thought it right that 
I should have all the evidence so that the parties might go 
away feeling that the whole of their dispute had been dealt 
with by the tribunal which they wished to hear it.”’ 

The result would presumably have been otherwise if the 
fire-guard had held a paid position as such. 


. 


TO-DAY AND YESTERDAY 


LEGAL CALENDAR 


April 23.—On the 23rd April, 1752, ‘‘ was determined by 

the Lords of Appeal for Prizes the affair of the Magnanime, 
a French man-of-war taken by the Nottingham and Portland 
in the late war, when their lordships confirmed the sentence 
before given by the Judge of the Admiralty that the Anson, 
Tavistock, Centurion, Gloucester and Culloden, who were on a 
joint cruise with the Nottingham and Portland, should have 
equal share with the two ships that took her.”” The war 
was the War of the Austrian Succession. 
_ April 24.—On the 24th April, 1657, an entry in the Middle 
lemple records notes an order that a member, one of the 
most ancient of the outer bar, “ shall be asked what woman 
it is that lodges in his chambers.’’ Evidently his explanation 
was partly satisfactory, though he was still in breach of the 
rules, for the next reference to him records an order “‘ to 
remove his wife.” 

April 25.—A rich farmer named Porter, living at Raike 
Farm, near Chester, used to engage Irish labourers for the 
harvest. One evening, while he was at supper, a gang of them 
broke in, seized him and his eldest daughter and demanded 
where they kept the money and plate. In the confusion his 
youngest daughter, a little girl of thirteen, escaped to the 
stable, got astride a horse bare-backed and with a halter 
for reins, rode across country to fetch her brother from 
Pulford. He and a friend hurried back, killed the robber on 


watch and found the other four just about to sit his father 
on the fire to extort his money. In a brief struggle the son, 
though wounded by a pistol shot, wrested a hanger from 
one of the fellows and cut him down. The others jumped 
out of the window but the young men caught two of them on 
Chester Bridge. The fifth was arrested later. The four were 
condemned to death, but one was eventually transported 
and another escaped from gaol. John M’Connelly and Luke 
Morgan were hanged on the 25th April, 1752. 

April 26.—On the 26th April, 1545, the Inner Temple 
Parliament made an “order that if any gentleman of the 
fellowship do defile the great garden at any time hereafter, 
he shall forfeit to the House, in the name of a pain 20d. for 
every such offence.’ It was added “that no Trinity term 
was held this year because of the wars, and so no parliament.” 
The war was with France. In 1544 the English made an 
invasion and Boulogne was captured. In 1545, the French 
raided the Sussex coasts and the Isle of Wight, burning some 
villages. 

April 27.—On the 27th April, 1562, an order in Chancery 
was made in Brind v. Hyldrache to the following effect : 
“Forasmuch as it is informed that, because the matter in 
question toucheth Mr. Wray, of Lincoln’s Inn, the plaintiff 
cannot get any to be of counsel with him, therefore Mr. Bell 
and Mr. Marwood are appointed by this court to be of counsel 
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with the said plaintiff.” Christopher Wray had been twelve 
years a barrister. He became a Queen’s Bench Judge in 
1572, and Chief Justice two years later. 

April 28.—Sir John Hope was the eldest son of Sir Thomas 
Hope, Lord Advocate of Scotland. He was born about 1605 
and made such rapid progress at the Bar that in 1632 he was 
knighted and appointed an ordinary Lord of Session, assuming 
the title of Lord Craighall, from his family’s estate in Fifeshire. 
In the troubles of his time he took the view that King Charles 
would be wise to “ treat with Cromwell for one-half of his 
coat before he lost the whole.” In 1652 he was appointed 
one of Cromwell’s committee of five English and three 
Scottish judges for the administration of justice. He died at 
Edinburgh on the 28th April, 1654. Two of his brothers and 
his second son Archibald likewise became judges. 

April 29.—Anne Hannah lived with her two brothers in a 
small farm at Carpshad, in the stewardry of Kirkcudbright. 
She was last seen alive at ten one January morning, the 
men having gone to work three miles off. At one o’clock 
she was found lying in the kitchen in a pool of blood. Her 
skull was fractured in four places ; two of her ribs were broken ; 
her arms were discoloured and she had other injuries. Blood 
was splashed about and a butcher’s knife and a poker 
covered with blood were also found. She died that evening. 
Suspicion fell on Mary Timney, who lived in a cottage fifty 
yards off, and when it was searched blood-stained clothes 
were found in the loft and a mallet, recently washed but 
marked with blood and hair, was discovered behind the 
meal-tub. When arrested she tried to incriminate her 
mother. She was found guilty and when condemned to 
death she interrupted the judge crying: ‘‘ Oh, my lord, 
dinna do that! Give me anything but that! Let the Lord 
send for me!” A very urgent petition was sent to the Home 
Secretary for the commutation of the sentence, that Dumfries 
might be spared the public execution of a woman. However, 
she was hanged on the 29th April, 1862, and, though she had 
confessed her crime, she continued even on the way to the 
gallows to make hysterical appeals for mercy for the sake of 
her children. 


CORRESPONDENCE 


'The views expressed by our correspondents ave not necessarily those of 
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Ex-Service Men and Purchases of Businesses 

Sir,—I have just read the paragraph in the ‘‘ Current Topics ”’ 
of THE SOLICITORS’ JOURNAL for Saturday, 14th April, on p. 169, 
headed ‘‘ Ex-Service Men and Purchases of Businesses.”’ 

I had seen the paragraph published by the North Midland 
Regional Price Regulation Committee in the Press, with regard to 
the purchase of businesses by ex-service men and women, and 
I may say that this is not the first time that the secretary of that 
committee has made statements in the Press arrogating to his 
committee powers which they do not possess. 

While I and my committee are entirely in agreement with any 
steps which can be taken to prevent ignorant ex-service men 
being exploited when they seek to purchase a retail business, 
the Price Regulation Committees are not the proper bodies to 
advise, nor have they any discretion to refuse an application 
for licence which they receive from the purchaser of the goodwill 
of an existing business, if that business has been carried on 
during the basic period and up to the date of sale. 

In practice, the application for licence does not reach the 
committee until a sale and purchase agreement has been entered 
into. 

In your paragraph you comment upon the article inserted by 
the North Midland Regional Committee, and go on to state: 
“ Tf licensing committees could interview vendors and purchasers 
before granting their licences, and in a proper case make it a 
condition of a licence that there should be an intermediate 
period of tuition and partnership of a specified duration before 
completion of the transfer, there might well be a yreater 
proportion of successful transfers of businesses. There is no 
reason why price regulation committees should consider this 
task outside their proper sphere.” 

I have already indicated to you that the licensing committees 
have no discretion to refuse licences on the grounds stated by 
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FARMER JUDGES 


The late Lord Justice Luxmoore’s 700 acre estate at 
Bilsington Priory in Kent is to be sold. It includes a home 
farm with model buildings reputed to be among the finest 
in England. Farming often seems to have an attraction for 
lawyers, many of whom are inclined to emulate the learned 
gentleman described by Lord Bowen as “ milking a cow with 
one hand and annotating Lindley on Partnership with the 
other.”” Mr. Justice Grantham was a keen agriculturist. 
Once in a railway train when he heard a labourer saying he 
had just bought two “ foine little pups for thirty bob apiece,” 
the judge could not resist explaining to him how much more 
thrifty he would have been had he invested in pigs, fattened 
them up and ——-.”” But here the man cut him short with : 
“Ay, and a fool I should ’a looked goin’ rattin’ with three 
b—— pigs.”” Lord Erskine, after his brief period as 
Chancellor, for a while solaced himself with agriculture, 
though the estate he bought in Sussex proved an unfortunate 
speculation. He took to studying farming, and put himself 
under the celebrated Coke of Norfolk, observing that “ having 
been instructed by Coke at Westminster, he was now to be 
instructed by Coke, as great a man in his way, at Holkham.”’ 
In the eighteenth century the most sincere judicial agri- 
culturist was certainly Lord Monboddo, the vigorous, eccentric 
Scots judge, who was also something of a genius in his way. 
When Dr. Johnson was in Scotland he was taken by Boswell 
to call on him at Monboddo itself, the simple, ancient house 
from which he took his title. “‘ His lordship was dressed in 
a rustic suit, and wore a little round hat ; he told us we now 
saw him as Farmer Burnet and we should have his family 
dinner, a farmer’s dinner . He produced a very long 
stalk of corn as a specimen of his crop and said ‘ You see here 
the laetas segetes; he added that Virgil seemed to be as 
enthusiastic a farmer as he, and was certainly a practical one.”’ 
Monboddo had no wish to be a criminal judge, saying he had 
more pleasure in looking after his little farm in the vacation 
of the Court of Session than in running about the country 
hanging people. 


the North Midland Regional Committee in the article sent for 
publication. 

In any case it would be quite impossible for these committees, 
in addition to the heavy duties which they are already called upon 
to perform, to interview prospective purchasers and advise them 
before granting licences. 

I may say that,the members of these committees give their 
services voluntarily, and for the most part are busy men who have 
their own businesses or professions to attend to. 

Roy PINSENT, 
Chairman, Price Regulation Committee, 

Birmingham, 3. Midland Region. 

20th April. 
Summary Courts 

Sir,—In reply to Mr. S. C. T. Littlewood’s letter in your issue 
of the 7th April (p. 163), I do not agree with his reasoning in 
this matter at all. 

It is not, in my opinion, of sufficient importance that there is 
more warmheartedness, sympathy and understanding to be 
found in the lay bench, but rather which would give (shall I state, 
greater) justice to the accused. 

I think it would be better for trained, paid chairmen to be 
appointed, with a lay chairman and deputy-chairman, supported 
by the other magistrates. 

The appointment of a legally trained clerk should be left to 
the Government, as such an appointment would be useful but 
not essential. 

I, too, have faith in lay chairman of magistrates, but we must 
progress—or perish ! 
Newport, Mon. 
17th April. 


APPOINTMENT OF “ NEXT FRIEND” 


Southport and Ormskirk Law Society Incorporated : E. W. 
Mawdsley, Hon Secretary, 9, Tulketh Street, Southport. 


Davip E. HowELtLs. 
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THE SOLICITORS’ LAW 
STATIONERY SOCIETY, LIMITED 


ANNUAL REPORT 

The fifty-sixth annual general meeting of the Society was held 
at 88-90, Chancery Lane, on Tuesday, 24th April, the chair 
being taken by Mr. W. Alan Gillett, in the absence through illness 
of the chairman, Sir Bernard E. H. Bircham, G.C.V.O. After 
the notice convening the meeting and the auditors’ report had 
been read, the chairman said :— 

For the first time for many years Sir Bernard Bircham is 
unable to preside at this meeting, owing to illness ; we all much 
regret his absence and miss his kindly presence, and hope he will 
have a speedy recovery to health. 

In his place, it falls to my lot to propose the adoption of the 
report and accounts for 1944, and I am very glad that last year’s 
pleasanter picture has been substantially repeated. The slight 
increase in profit is the result of a considerable increase in 
turnover, and has been achieved in spite of very difficult trading 
conditions during the year. In addition to the dislocation by 
enemy action of the printing side of our business on two occasions, 
we have had to meet increasing depletion of staff, and the 
increasing difficulty of obtaining adequate supplies. I feel, 
therefore, that shareholders will regard the result as a satisfactory 
one, 

We regret very much our inability to satisfy all our customers’ 
requirements under present conditions, but we and all our 
employees look forward to the time when we can restore, and 
improve upon, our service before the war. 

We are again recommending a dividend of 5 per cent., with a 
distribution to the staff in accordance with the new article 
adopted last year. A rather higher figure than last year has had 
to be provided to meet our future tax liability, and the directors 
propose that a further sum of £3,500 should be written off the 
value of the freehold premises. These have suffered further 
damage during the year and, as explained to you last year, the 
value payments we shall receive, together with the site values, 
may not restore the present book values. 

There have been three further deaths in action among our 
staff on service. Two of our employees took part in the gallant 
airborne operations at Arnhem: both, we are glad to say, came 
through safely, although one was a prisoner of war. We have 
received a trickle of releases, and we look forward to its becoming 
a stream before very long. 

Turning now to the accounts: on the assets side there is an 
increase in machinery, plant and type, due to replacement of 
machines and plant destroyed by enemy action. Our claims 
under this and the next item have largely been agreed with the 
Board of Trade assessor, and the total we may expect is 
satisfactory. There is also an increase in debtors, due to increased 
sales and to inevitable delay in the sending out of accounts. 
Against these there are decreases in the cash and in stocks. 

The profit and loss account shows that the gross profit is higher 
by £6,225 and the trading profit by £2,925. The modification of 
prices promised last year has operated for only nine months of 
the year but has already had an appreciable effect on the rate 
of gross profit. 

We have been fortunate in securing new premises for our 
printing factory in London, in place of the badly damaged 
remnant of our present works in Fetter Lane. We shall be 
moving to them during the summer, and they will give our staff 
greatly improved working conditions. We have also moved our 
Birmingham Stationery and Law-writing Departments to more 
convenient premises in Newhall Street, of which we have taken 
a long lease. Eventually it is intended that our Birmingham 
works shall be accommodated at the same address, which should 
enable us to give an unrivalled service in that city. 

Early this year, Mr. M. M. King, the assistant secretary and 
registrar, was unfortunately forced to retire through ill health, 
and this is throwing an increased strain on the remaining staff 
at our head office. 

It is in no formal manner that I now refer to the efforts of our 
general manager and staff. We suffered damage in March to our 
works through enemy action, which placed a great strain upon all 
concerned in improvising arrangements to carry on. These 
arrangements had not long been completed when we suffered 
further and more serious damage to our works and complete 
destruction of our head offices in July. It is due to the courage 
and leadership of Mr. Holroyde and the loyalty and determination 
of his staff that the effects of this further damage have been 
minimised and the work of the Society maintained. The spirit 
animating the staff of the Society, whether in London or in the 
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Provinces, has been excellent and augurs well for recovery of 
business as soon as conditions allow. I would express to the whole 
staff your appreciation and thanks. 

The report and accounts were unanimously adopted. The 
directors retiring by rotation, The Rt. Hon. Lord Hemingford, 
P.C., K.B.E., and Mr. Douglas Thornbury Garrett, were re-elected, 
and the auditors, Messrs. Fuller, Wise, Fisher & Co., were 
re-appointed. 

The meeting closed with a vote of thanks to the chairman 
and directors, proposed by Mr. W. Bishop, who said, speaking 
on behalf of the shareholders present, that they were indeed 
satisfied with the excellent report furnished. In view of the 
damage to the Society’s premises, he thought it was a great 
achievement, and asked that a very cordial vote of thanks should 
be recorded on the minutes. 


OBITUARY 
Mr. T. C. WATSON 
Mr. Thomas Clifford Watson, solicitor, of Messrs. Watson, 
Esam, Barber & Brayshaw, solicitors, of Sheffield, died recently. 
He was admitted in 1914. 
Mr. A. RATCLIFFE-ELLIS 
Mr. Arthur Ratcliffe-Ellis, solicitor, of Messrs. Peace & Ellis, 
solicitors, of Wigan, died on Sunday, 15th April, aged seventy-one. 
He was admitted in 1899. 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Camps BiLv [H.L.]. 
To transfer functions of Minister of Health under Camps Act, 
1939, to Minister of Education. 


Read First Time. [17th April. 
NEWCASTLE-UPON-TYNE CORPORATION BILL [H.L.}. 

Read First Time. [18th April. 
STAFFORDSHIRE POTTERIES STIPENDIARY JUSTICE BILL [H.C.}. 

Read Third Time. [18th April. 


HOUSE OF COMMONS 


ARMY AND AIR FORCE (ANNUAL) BILL [H.C.]. 


In Committee. {20th April. 
MINISTRY OF CivIL AVIATION BILL [H.C.]. 

Read Third Time. (18th April. 
PONTYPOOL GAS AND WATER BILL [H.L.}. 

Read Second Time. [17th April. 
REQUISITIONED LAND AND WAR Works BILv [H.C.]. 

In Committee. [19th April. 


WAR LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 


No. 385. India. Fundamental Rules, Amendment. Jan. 31. 

E.P. 361. Police War Reserve Rules. March 29. " 

E.P. 362. Police (Women). The Women’s Auxiliary Police 
Corps Rules. April 30. 

No. 349. Town and Country Planning (General Interim 
Development) Order. March 27. 

No. 387. Trading with the Enemy. Specified Persons 
(Amendment) (No. 5) Order. April 10. 

No. 372. Vintage Port (Bottling in Warehouse) Regulations. 


March 16. 


PROVISIONAL RULES AND ORDERS, 1945 
Supreme Court, England, Circuits (Wales and Chester) 
Provisional Order in Council. March 21. 
COMMAND Papers (SESSION 1944-1945) 
Rent Control, Inter-departmental Committee on (Chairman, 
Viscount Ridley, C.B.E., J.P.). Report. Feb. 23, 1945. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2] 





At the sixty-ninth annual general meeting of the Bradford 
Incorporated Law Society, held on the 18th April, Mr. W. L. Bird, 
a partner in the firm of Messrs. Mumford, Thompson & Bird, of 

-almerston Buildings, Manor Row, Bradford, was appointed 
president for the year 1945, and Mr. J. Eaton (of Messrs. J. Eaton 
and Co.) and Mr. E. C. Burnell (of Messrs. Wright, Atkinson and 
Burnell) were appointed vice-presidents. 
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NOTES OF CASES 


COURT OF APPEAL 


Lever Brothers and Unilever, Ltd. v. Inland Revenue 
Commissioners 


Lord Greene, M.R., Finlay and Morton, L.JJ. 
18th December, 1944 


Revenue—Excess profits tax—Sum paid by company to trustees 
of superannuation fund—Claim of Crown that company’s capital 
by reason of payment had been diminished during chargeable 
accounting period-—Consequent reduction of standard profits 
by statutory percentage and corresponding excess profits payable— 
Contention of company that sum paid for the acquisition of an 
asset and, therefore, capital not diminished—Finance Act, 
1921 (11 & 12 Geo. 5, c. 32), s. 32—Finance (No. 2) Act, 1939 
(2 & 3 Geo. 6, c. 109), s. 13, Sched. VII, Pt. IT, para. 1. 


Appeal from the judgment of Macnaghten, J. 


This was an appeal by the Crown against the decision of 
Macnaghten, J., that the L Company were not liable to pay 
excess profits tax in respect of the reduction of their capital 
caused by their having in the chargeable accounting period 
as defined by s. 22 (e) of the Finance (No. 2) Act, 1939, paid a 
sum of 41,026,526 8s. to the trustees of a superannuation fund 
for the benefit of their employees. The Commissioners had in 
pursuance of their powers given by s. 32 (1) of the Finance Act, 
1921, decided that the expenditure was to be spread over six years, 
and they contended that the average amount of capital employed 
by the compaiy in their business during the chargeable accounting 
period had been diminished by a sum representing one-sixth of 
the sum of 41,026,526 8s. 2d., and that, therefore, the standard 
profits by reason of the provisions of s. 13 (3) of the Act must 
be deemed to have been reduced by 6 per cent. of the decrease 
as provided by subs. (9) of the section, and therefore a corres- 
ponding amount of excess profits tax was payable in respect of 
the chargeable accounting period. By Sched. VII of Pt. II, 
para. 1, of the Act, if the sum, by which the capital had been 
diminished, was used to purchase assets, then the standard profits 
were not deemed to have been reduced, but the Commissioners 
contended that no assets within the meaning of para. 1 of Sched. 
VII had been acquired by the payment to the superannuation 
fund. Macnaghten J., held that the company had acquired assets 
within the meaning of the paragraph, because they had in effect 
purchased benefits for their employees, for the company obtained 
for the money the right as against the trustees of the fund to 
compel them to pay the particular benefits for their employees, 
and, therefore, the excess profits tax claimed was not payable. 
The Crown appealed. 

Lord GREENE said, although the company had gained an 
advantage by the transaction in question, that did not amount 
to the acquirement of an asset within the meaning of para. (1) 
to Sched. VII, unless the advantage had some monetary value, 
but the company had not acquired any monetary value. The 
decision of Macnaghten, J., that the company had acquired an 
asset, because it had acquired a right as against the trustees, 
could not be supported, because when a settlor transfers property 
to trustees for the benefit of others he, no doubt, has created 
a right in equity in the beneficiaries, but he has no right remaining 
in himself, for no contractual relationship has been established 
between him and the trustees. That principle was made quite 
clear by the House of Lords in the case of Barclays Bank, Ltd. v. 
Attorney-General {1944] A.C. 372 (see the observations of Lord 
Wright, at pp. 379, 380, and of Lord Simonds at p. 382). The 
contention put forward in the argument, that the company had 
a further right created by the transaction in the event of a 
resulting trust for their benefit arising if the fund was wound up 
and there no longer existed any subscribers to benefit from such 
winding up, was a contention which was quite unsupportable, 
for the alleged right under a resulting trust was so remote and 
improbable that to attach to it any value that would render it an 
asset within the meaning of the schedule would be quite wrong. 
The company was therefore liable to pay the excess profits tax 
which the Crown claimed, and the appeal would be allowed. 

FinLay and Morton, L.JJ., gave judgments to the same effect. 

Appeal allowed. 

CounsEL: The Solicitor-Geneval (Sir David Maxwell, Fyfe, 
K.C.) ; J. H. Stamp and R. P. Hills ; J. Millard Tucker, K.C., 
J. A. Wolfe and F. Heyworth Talbot. 

SoLicitors : Solicitor of Inland Revenue ; L. A. Ellwood. 

[Reported by J. H. G. Butter, Esq., Barrister-at-Law.] 


In ve A Solicitor 
Scott, Morton and Lawrence, L.JJ. 2nd March, 1945 


Solicitor—Touting for clients—Association with persons interested 
in accident actions—‘' Reasonable inquiry’’ to prevent such 
association—General observations—Solicitors’ Practice Rules, 
1936—S.R. & O., No. 1005, r. 4 (c). 


Appeal by a solicitor from a decision of a King’s Bench 
Divisional Court, which affirmed an order of May, 1944, of the 
Disciplinary Committee of The Law Society, who imposed a 
sentence of suspension for two years. 

Scott, L.J., giving the judgment of the court, said that there 
were six separate charges of professional misconduct, the first 
five being alleged breaches of the Solicitors’ Practice Rules, 1936. 
The fifth charge was for breach of r. 4 (c), namely, for failing to 
make reasonable inquiry before accepting instructions for the 
purpose of proceedings. The sixth was for accepting instructions 
from third parties to act for various named clients without 
making adequate inquiries. The Disciplinary Committee found 
that the first four charges were not substantiated, but that the 
fifth and sixth were, and that the solicitor had thereby been 
guilty of professional misconduct. The Committee directed that 
the solicitor be suspended from practice for two years and pay 
the costs of the proceedings. The notice of appeal to the Court 
of Appeal set out twenty grounds of appeal. The essential 
characteristic of the Solicitors’ Practice Rules was that they were 
mandatory: r. 4 (c) imposed a positive duty. Counsel for the 
solicitor had contended that no breach was proved of “ the duty 
to make reasonable inquiry before accepting instructions ”’ 
unless it was proved that the solicitor failed to make reasonable 
inquiry, and that, if he had made reasonable inquiry, he would 
have ascertained that the acceptance of the offered instructions 
would involve a breach of sub-r. (a) or sub-r. (b). Their lordships 
did not agree. They considered that sub-r. (c) imposed a duty 
to make reasonable inquiry before accepting instructions in 
respect of a particular type of claim and that failure to make 
such inquiry involved a breach of the sub-rule, whatever might 
have been the result if reasonable inquiry had been made. The 
plain meaning of r. 4 (c) appeared to be that every solicitor was 
imperatively required before he accepted instructions from 
anybody in respect of an accident claim to make all reasonable 
inquiry in order to satisfy himself that he would not thereby 
find himself guilty of a contravention of (a) or (b). The evil 
aimed at by r. 4 (a) was the association of the solicitor with 
anybody, whether individual or an organisation, who, for reasons 
of business, as distinct from charity, was interested in accident 
claims, but was not a solicitor. The evil aimed at by r. 4 (b) was 
different. ‘‘ Touting”’ for clients was, like advertising, funda- 
mentally inconsistent with the interests of the public and with 
the honour of the profession. The function of a solicitor was to 
advise or negotiate or fight for a client, but only if retained. 
The client might seek him, but he must not seek the client. 
And this rule of conduct must be a reality and not evaded by the 
subterfuge of getting some layman to do the touting for him. 
Before the Disciplinary Committee an affidavit set out the facts 
of nine cases in which it was alleged that the solicitor committed 
a breach of the 1936 Rules, and counsel for the solicitor agreed 
in effect that the evidence in regard to those cases should be 
accepted as correct. In each case the solicitor received the 
instructions from a member of a body called the Ex-Regulars 
Association to act for a named person who had sustained an 
accident and accepted such instructions. The issue which was 
decided against the solicitor on the fifth charge was: did he make 
reasonable inquiry before accepting instructions in each of these 
nine cases? Their lordships agreed with the Divisional Court's 
conclusions. The hearing before their lordships entirely justified 
the Divisional Court’s endorsement of the Disciplinary Committee’s 
finding that the solicitor failed to make reasonable inquiry. 
The court saw no reason why the conclusions of fact reached 
by the solicitor’s statutory tribunal should be given any less 
weight than the decisions on fact of a judge of the High Court 
sitting without a jury. Further, counsel for the solicitor had 
failed to satisfy the court that there was any error in the findings 
of the Disciplinary Committee. Counsel had argued that 
proceedings before the Disciplinary Committee were governed 
by the rules of criminal law, or that such proceedings were at 
any rate quasi-criminal, and he suggested that the proceedings 
were irregularly conducted in certain respects. Whether the 
proceedings could properly be described as quasi-criminal or not, 
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the court considered that there was nothing in the statutes or 
rules which bound the Disciplinary Committee to the rules of 
criminal law. Even if the Committee were so bound, the court 
was satisfied that there had.been no miscarriage of justice. The 
court considered that the Disciplinary Committee carried out 
their duties with great care and efficiency. ‘‘ The findings and 
order ’’ of the Committee was an admirable document. So far as 
sentence was concerned, the court had had some difficulty. 
Judging by a transcript, the solicitor seemed to have given his 
evidence candidly and with little prevarication, but the tribunal 
who heard him were in a better position to judge than either 
appellate court could be, because they saw him in the box. The 
court found it impossible to believe that the solicitor was not 
guilty of wilful blindness to his duty under r. 4 (c) during the 
whole period covered by the affidavit of charges, for he never 
made any attempt to ascertain whether the persons for whom he 
acted or tried to act as a solicitor were even members of the 
Ex-Regulars Association, still less whether they had voluntarily 
sought the assistance of that association’s solicitor. So much 
for his personal desserts. But there was a wider aspect. For 
the sake of the public it was of the utmost importance to enforce 
on all solicitors the high standard of duty which rested upon 
them to make such full inquiries as would really safeguard the 
poorer and more ignorant members of the public from being 
exploited for gain by unscrupulous men at times of their distress. 
“ Ambulance chasing’ was an approbrious slang term, but it 
described an abuse, and r. 4 (c) was directed to the prevention 
of that abuse by insisting on the regular duty of ‘‘ reasonable 
inquiry’ in advance. The mere existence of r. 4, which had 
been passed into law at the request of The Law Society, showed 
that there was a real danger of some solicitors, whether inten- 
tionally or only negligently, shutting their eyes to the danger 
to the public of touting in its many forms, and fools often did as 
much harm as knaves. After anxious thought the court felt 
bound for the above reasons, including that of the deterrent value 
of exemplary punishment, to dismiss the appeal for reduction of 
sentence ; but, whilst adhering to the two years for the sake of 
deterrence, they would let the sentence be deemed to have run 
from the date of the Divisional Court’s order. The solicitor 
would have to pay the costs of the appeal. Leave to appeal to 
the House of Lords was refused. : 

CounsEL: Gilbert J. Paull, K.C.; Astell Burt ; Cecil Havers, 
K.C. ; Harold Brown. 

Soticitors : Arthur Dollond & Co. ; Hempsons. 

(Reported by Maurice Snare, Esq., Barrister-at-Law. 


CHANCERY DIVISION 


In ve Arkwright’s Settlement; Phoenix Assurance Company 
v. Arkwright 


Romer, J. 23rd January, 1945 


Settlement—Mines and minerals—Lease by tenant for life without 
impeachment of waste—Disentail and resettlement—Subsequent 
tenant for life grants extension of term—Whether portion of rent 
to be capitalised—Settled Land Act, 1925 (15 Geo. 5, c. 18), s. 59. 


Adjourned summons. 


By a settlement made by the will of a testator who died in 1859 
estates were settled on the testator’s son for life, with remainder 
to W, a grandson, for life without impeachment of waste, with 
remainder to W’s sons in tail male. Tenants for life were 
empowered to work mines and grant mineral leases for terms not 
exceeding twenty-one years. In 1882 W, then tenant for life, 
granted a lease of certain mines of coal to S, Ltd., for sixty- 
three years under the Settled Estates Act, 1877. Under the 
order of the court sanctioning the lease, one fourth part of the 
rents was to be capitalised. In 1916 W and B, his eldest son, 
joined in disentailing the property and resettled it, after W’s 
death, on B for life. The settlement was subject to W’s prior 
life interest and to two jointures. W died on the 19th February, 
1925, and B, as tenant for life, on the 13th July, 1925, granted 
an extension of the mineral lease of 1882 until 1984. The 
trustees continued to capitalise one equal fourth part of the 
rents until the Ist July, 1942, the vesting date, when the coal 
royalties were taken over by the Coal Commission. By this 
summons the trustees asked whether B, as tenant for life, was 
entitled to the whole of the rents and profits down to Ist July, 
1942. 

RoMER, J., said that the trustees during W’s life capitalised 
one-quarter of the mining rents. This was plainly right, as he 
took his interest under the will and the Act of 1877 operated. 
But it was contended for B that the Act of 1877 ceased to operate 
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on W’s death, because B’s life interest was an interest under the 
1916 resettlement. When B succeeded to a tenancy for life in 
property which was already subject to a mining lease, which had 
been granted by his predecessor under another settlement, the 
Act of 1877 ceased to have effect and he was entitled thenceforth 
to the whole of the rents and profits (I” ve Hall [1916] 2 Ch. 488). 
That contention was right and B was entitled to the whole of the 
rents from B’s death to 13th July, 1925, when the extension 
of the lease was granted. It was contended that B lost a quarter 
of the rents by entering into that deed. B contended that the 
deed of 1925 was merely an extension of the original term and 
did not take effect as a surrender and regrant. The transaction 
as between tenant for life and remainderman must be regarded 
merely as a variation and not as a surrender and regrant (In re 
Saville Estates [1931] 2 Ch. 210; In ve Bruce [1932] 1 Ch. 316). 
The fact that in 1925 there was no statutory provision for 
extension did not make much difference. Section 59 of the 
Settled Land Act, 1925, did not purport to create new powers 
of dealing with settled land; it merely authorised the carrying 
into effect of old powers. As between the tenant for life an 
remaindermen, the lease must be treated in accordance with the 
avowed intention of the parties as an extension. On the principle 
laid down in In re Bruce, supra, he held that B was entitled to 
all the rents from 13th July, 1925, until 1942, when the royalties 
vested in the Coal Commission. 

CouNSEL: N.C. Armitage ; Geoffrey Cross ; Humphrey King 
and A. C. Nesbitt. 

Soricitors: Field, Roscoe & Co. ; Freshfields, Leese & Munns 

(Reported by Miss B, A. Bickne.t Barrister-at-Law. | 


Westminster Bank, Ltd. v. Riches 
Evershed, J. 28th March, 1945 


Revenue—Income tax—Judge gives interest on debt vecovered— 
Liability of interest to income tax—Income Tax Act, 1918 
(8 & 9 Geo. 5, c. 40), Sched. D, para. 1 (b), All Schedules Rules, 
y. 21—Law Reform (Miscellaneous Provisions) Act, 1934 
(24 & 25 Geo. 5, c. 41), s. 3. 

Witness action. 

The Law Reform (Miscellaneous Provisions) Act, 1934, provides, 
s. 3: ‘In any proceedings tried in a court of record for the 
recovery of any debt or damages, the court may, if it thinks fit, 
order that there shall be included in the sum for which judgment 
is given interest at such rate as it thinks fit on the whole or any 
part of the debt or damages for the whole or any part of the 
period between the date when the cause of action arose and the 
date of the judgment.” On the 14th June, 1936, the deceased 
became liable to pay to R one-half of the profits he had made 
on the sale of certain shares. He fraudulently concealed the 
amount of such profit from R, and after ‘this death R brought 
an action against the plaintiff bank, as judicial trustee of the 
deceased’s estate, for an account of his half-share of the profits 
and payment of the amount found due. In that action Oliver, J., 
on the 14th May, 1943, gave judgment in R’s favour for £36,255, 
together with interest from 14th June, 1936, until judgment, 
amounting to £10,028, the interest being awarded under s. 3 of 
the Act of 1934. The bank paid to R £5,014, claiming that the 
sum of £10,028 was “interest of money ”’ within the Income 
Tax Act, 1918, Sched. D, para. 1 (b), and accordingly that tax 
had to be deducted under r. 21 of the All Schedules Rules. R, 
having threatened to levy execution for the balance of the interest, 
the bank in this action asked for a declaration that the judgment 
obtained in the action had been satisfied. The Attorney-General 
appeared for the Crown as amicus curiae. 

EVERSHED, J., said that it was argued for the defendant that 
the sum awarded, being upon a proper analysis damages, was not 
‘‘ interest of money ”’ so as to be subject to the charge for income 
tax. The first stage of the argument was that awards of 
“‘ interest ’? on money under s. 28 of the Common Law Procedure 
Act, 1833, replaced by s. 3 of the Act of 1934, had been held to be 
awards of damages. Cook v. Fowler, L.R. 7, H.L.C. 27, and Webster 
v. British Empire Mutual Life Assurance Company, 15 Ch. D. 169, 


were relied on. In his opinion the explanation of an award of 
interest being described as being in the nature of damages 
amounted to no more than a statement of the meaning of 
‘“‘interest.’”’ The second stage of the argument was that the 


effect of s. 3 was to enlarge the scope of the relevant sections of 
the Act of 1833 but not to alter the quality of the awards, which 
remained awards of damages, and London Chatham & Dover 
Railway Company v. South Eastern Railway Company [1893] 
A.C. 429 was relied on. He was content to assume that the 
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basis of awards on debts under the Act of 1934 lay in giving to the 
claimant compensation for the non-payment of his debt. Thirdly, 
it was argued that sums awarded being in the nature of damages 
were not taxable, where the direction for payment had depended 
upon the finding of an element of wrong doing. In the tax cases 
cited, there was no rule laid down referable to the fact that 
interest awarded under the 1934 Act was by way of compensation 
to the injured party or to the circumstance that the other party 
had been guilty of fraud which compelled him to hold that the 
interest was not in reality interest. His conclusion was that the 
words of s. 3 ought to be construed according to their plain 
significance and that an award of interest on a debt under the 
section was no less “‘ interest of money ”’ within the Income Tax 
Act, 1918, because it was awarded as compensation. The 
plaintiff succeeded. 

CouNSEL: JT. Donovan; F. Grant, K.C., and N. E. Mustoe ; 
The Attorney-General (The Right Hon. Sir Donald Somervell, 
K.C.) and Reginald P. Hills. 

Soticitors : Kenneth Brown, Baker, Baker ; 
Treasury Solicitor. 

{Reported by Miss B. A. Bicknext, Barrister-at-Law.] 


NOTES AND NEWS 


Honours and Appointments 
The Colonial Legal Service announce the following appoint- 
ments: Mr. D. D. O’Donovan, Administrator-General and 
Official Receiver, Northern Rhodesia, to be Resident Magistrate 
Northern Rhodesia; Mr. G. B. Rupp, Resident Magistrate 
Kenya, to be Judge of the Supreme Court, Aden. 


““ 


Last, Riches & Co.; 


The ARCHBISHOP OF CANTERBURY has been elected an Honorary 
Master of the Bench of the Middle Temple. 


Mr. JAMES D. WADDELL, Assistant Solicitor to the County 
Borough of Derby, has been appointed an Assistant Solicitor in 
the office of the Clerk of the Lancashire County Council. 
Mr. Waddell was admitted in 1944. 

Lieut.-Comdr. B. J. M. WricuTt, R.N.V.R., has been awarded 
the D.S.C. for great gallantry and endurance in clearing the 
estuary of the Scheldt of mines during the period October to 
November, 1944. In civil life he is a partner in Messrs. Bernard 
Wright & Cursham, solicitors, of Nottingham, and was admitted 
in 1929. 

Mr. WILFRID ALEXANDER Barton, K.C., Mr. HENRY BROOME 
DuRLEY GRAZEBROOK, K.C., and Mr. MicHAEL EpwARD Rowe, 
have been elected Masters of the Bench of the Honourable 
Society of Gray’s Inn. 

Wills and Bequests 

Mr. G. Lyall, solicitor, of Turriff, left £33,362. 

Mr. James Arranloe Johnston, barrister-at-law, of Alresford, 
Hampshire, left £6,593. He left £2,000 to Balliol College, 
Oxford, “‘ in gratitude for all that Balliol has done for me.” 

Mr. Charles Louis Nordon, senior partner of Nordon & Co., 
solicitors, of Radlett, Herts, left £39,178. 

Mr. James Willis Mills, of Beverley, Yorkshire, left £48,890. 
He left £3,000 to Hull Law Society for the purchase or erection of 
a hall ‘worthy of the third seaport in the kingdom,” and £1,000 to 
the Solicitors’ Benevolent Association. 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
EASTER SITTINGS, 1945. 

HIGH COURT OF JUSTICE—CHANCERY DIVISION 

ROTA OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL Mr. Justice 
Rota. Court I. UTHwatrt. 
Mon.. April 30 Mr. Jones Mr. Blaker Mr. Andrews 
Tues., May 1 Reader Andrews Jones 
Wed., 2 Hay Jones Reader 
Thurs., 3 Farr Reader Hay 
Fri., t Blaker Hay Farr 
Sat., 5 Andrews Farr Blaker 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
COHEN. VAISEY. EVERSHED. RoMER. 
Mon., 30 Mr. Hay Mr. Farr Mr. Reader Mr. Jones 
Tues., May 1 Farr Blaker Hay Reader 
Wed., 2 Blaker Andrews Farr Hay 
Thurs., 3 Andrews Jones Blaker Farr 
Fri., 4 Jones Reader Andrews Blaker 
Sat., 5 Reader Hay Jones Andrews 
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JOURNAL 


STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 




















Div. 23rd I a t wereld 
Months si Yield with — 
Ea tn 
British Government Securities |£ 8 d.|£ 8. d. 
Consols 4% 1957 or after FA| 1113 |} 311 9/217 1 
Consols 2 %, Es - JAJO 833 | 219 8 _— 
War Loan 3% 1955- 59 - , AO) 103 |218 3|;213 0 
War Loan 3 °, 1952 or after i. JD) 1053 | 3 6 4/213 6 
Funding 4% Loan 1960-90 MN| 114 | 310 2/216 9 
Funding 3% Loan 1959-69 ia AO} 1003 ' 219 6|218 7 
Funding 23% Loan 1952-57 .. JD) 023/213 9/2 711 
Funding 24% Loan 1956-61 AO} 983; 210 7/211 11 
Victory 4% Loan Av. life 18 years .. MS} 114 | 310 2;219 8 
Conversion 34% Loan 1961 or after AO} 1064 |3 510|3 0 0 
Conversion 3% Loan 1948-53 ~ MS} 1027; 218 4,2 0 0 
National Defence Loan 3% 1954-58 JJ) 1033 | 218 1/211 5 
National War Bonds 24% 1952-54 .. MS} 101 2961272 
Savings Bonds 3% 1955-65 = FA} 1014 | 219 1/]2 16 6 
Savings Bonds 3% 1960-70 + MS} 100 | 219 8|219 2 
Local Loans 3% Stock JAJO| 964 |3 2 4 — 
Bank Stock .. AO} 3854 |3 2 3 —_— 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after JJ) 974);3 1 6 — 
Guaranteed 23% Stock (Irish Land 
Act 1903) .. ir JJ) 934 | 2 18 10 — 
Redemption 3% 1986-96 .. AO} 9933/3 0 2/3 0 9 
Sudan 44% 1939-73 Av. life 16 years FA| 116 |317 7|3 4 1 
Sudan 4% 1974 Red. in part after 
1950 , MN/ 111 |312 1/)116 6 
Tanganyika 4%, Guaranteed 1951-71 FA 1064 | 315 1/216 2 
Lon. Elec. T.F. Corp. 24% 1950-55 FA} 984])210 9/213 2 
Colonial Securities 
* Australia (Commonw’h) 4% 1955-70 JJ 108 344 213 2 2 
Australia (Commonw’h) 3}% 1964-74 Jj) 102 |}3 3 9/3 2 2 
Australia (Commonw’h) 3% 1 1955-58 AO 100 |3 0 0/3 0 0 
tNigeria 4% 1963... Ve AO; 114 310 2;219 8 
*Queensland 34% 1950-70 . i JJ} 1028 | 3 8 4)]2 17 10 
Southern Rhodesia 34% 1961-66 .. 131 205 | 3 6 Bis te 
Trinidad 3% 1965-70 . st AO} 100 ;3 0 0;3 0 0 
Corporation Stocks 
*Birmingham 3% 1947 or after... JJ) 9 |3 2 6 _ 
*Croydon 3% 1940- 60 a AO} 101 219 5 — 
*Leeds 34%, ‘1958-62 17; 02 13: 3: Ss 2 
*Liverpool 3% 1954-64 me MN} 100 3 0 0/3 0 0 
Liverpool 34% Red’mable by agree- 
ment with holders or by purchase JAJO} 105 | 3 6 8 _ 
London County 3% Con. Stock after 
1920 at option of,Corporation .MSJDi 9% |3 2 6 — 
*London County 34% 1954-59 __.... FA| 106 |3 6 0/215 5 
Manchester 3% 1941 or after a FA| 95 3.3 2 — 
*Manchester 3% 1958-63 .. .. AGW | 2:59. 34298 2 
Met. Water Board 3% “A” 1963- 
2003 .. ar sm - .. AO} 97 |3 110]3 1 10 
Do. do. 3% “ B”’ 1934-2003... MS} 99 |3 0 7]3 O11 
Do. do. 3% “‘ E” 1953-73 és JJ| 994 ;3 0 4}/3 0 6 
Middlesex C.C. 3% 1961-66 ae MS} 101 | 219 5|218 5 
*Newcastle 3% Consolidated 1957 .. MS! 101 219 5|}218 0 
Nottingham 3% Irredeemable .- MN] 944/3 3 6 _ 
Sheffield Corporation 34% 1968 .. JJ\ 1074 |3 5 1};3 010 
Railway Debenture and | 
Preference Stocks 
Gt. Western Rly. 4% Debenture JJ) 117 |3 8 5 — 
Gt. Western Rly. 44% Debenture .. JJ) 1224 | 3 13 6 — 
Gt. Western Rly. 5% Debenture JJ 1364 | 313 3 - 
Gt. Western Rly. 5% Rent Charge. . FA! 1364 | 3 13 3 - 
Gt. Western Rly. 5% Cons. G’rteed. MA) 1344/3 14 4 — 
Gt. Western Rly. 5%, Preference MA 123% 14 1 0 _— 
* Not ont to Trustees over par. 
t Not available to Trustees over 115. 
t In the case of Stocks at a premium, the yield with redemption has been calculated at 


the earliest date; in the case of other Stocks, as at the latest date. 
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